I N THE COURT OF APPEALS

BENNY E. SHOPE and wif e,
BETTY S. SHOPE,

Plaintiffs-Appellants

VS.

RADI O SHACK, a di vi sion of

TANDY CORPORATI ON, and RADI O
SHACK, INC., a corporation doing
busi ness in Bradl ey County,
Tennessee,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Def endant s- Appel | ees

BRADLEY Cl

C.A. NO 03A01-9508- Cv-00288

FILED

December 7, 1995

Cecil Crowson, Jr.

Apl_pellate Court Clerk
CUI

HON. EARLE G MJRPHY

JUDGE

AFFI RMED AND REMANDED

CONRAD FI NNELL, C evel and, for Appellants.

DANI EL J. RIPPER, Chattanooga, for

OP 1 NI

appel | ees.

ON

McMurr ay,

J.




This is a premses liability action. The case was tried
before a jury to the conclusion of the plaintiffs’ proof. At the
conclusion of the plaintiffs’ proof, the defendants noved for a
di rected verdict which was granted. Judgnent was entered in favor
of the defendants. This appeal resulted. W affirmthe judgnment

of the trial court.

The rel evant facts are not in dispute. The plaintiff, Benny
E. Shope was a business invitee in a Radio Shack store in C eve-
| and. He was a regul ar custoner and a friend of the store manager,
Chris Roberts. On the day of the accident he had gone into the
def endants’ store for the purpose of picking up a battery. After
he concl uded hi s busi ness he was standi ng at the check-out counter
talking to M. Roberts. As he turned to |eave, he tripped over a
di splay counter that was |ocated sone four and one-half to five
feet fromthe check-out counter. The display counter was ei ghteen
I nches square at the base and twenty-four inches high, exclusive of
t he nerchandi se | ocated on the counter. The plaintiff states that
he t ook only one step backwards and tripped over the corner of the
di splay. Several displays were aligned so that aisles were created
fromthe front of the store to the rear and fromside to side. The
plaintiff acknow edged that he knew that the displays were there.
No war ni ng of any kind was given to the plaintiff by the defendants

or any enpl oyee or agent of the defendants.



The trial court directed a verdict on the grounds that the
di spl ay counters were open and obvi ous and that no duty on the part

of the defendants exi sted.

The “open and obvious” rule as applied prior to the Suprene

Court’s decisions in Mintyre v. Balentine, 833 S.W2d 52 (Tenn.

1992) and Perez v. MConkey, 872 S.W2d 897 (Tenn 1994), generally

stated, was as foll ows:

The liability of the proprietor of a place of
busi ness to which the publicis invited is based upon the
duty to keep his prem ses in a reasonably safe condition
for all persons who are lawfully on his prem ses and in
t he exercise of due care for their own safety. Liability
is sustained on the ground of the owner's superior
know edge of a perilous condition on his prenm ses and he
is not liable for injuries sustained from dangers that
are obvi ous, reasonably apparent or as well known to the
invitee as to the owner. The invitee assunes all nornmnal
or obvious risks attendant on the use of the prem ses.

Kendall G| Co. v. Payne, 41 Tenn. App. 201, 293 S.W2d 40, 42
(Tenn. App. 1955).

The effect, if any, of Milntyre (adoption of conparative

fault) and Perez (holding that inplied assunption of risk is no

| onger a bar to recovery), on the open and obvious rul e has not as
yet been fully explained by the Supreme Court. Since Mlntyre,
however, this court has addressed the rule in at |east two cases,

i.e., Cooperwood v. Kroger Food Stores, lInc., opinion filed

Decenber 30, 1994, and Broyles v. Gty of Knoxville, opinion filed




August 30, 1995. (The Suprene Court granted perm ssion to appeal

i n Cooperwood, however, the case was settled before argunent. An

application for permssion to appeal has not been filed in

Broyles.)

In both opinions of this court, it was decided that the “open
and obvious” rule as it existed and was applied prior to MlIntyre
and Perez was no longer the law in this jurisdiction. The
respective opinions concluded that the open and obvi ous rul e nust
be restated to conport with the conparative fault doctrine and the
abolition of the doctrine of inplied assunption of risk as a bar to

recovery.

In Broyles, we stated: “W adhere to the concept that there
is no liability on the person or entity in control of prem ses if
a person lawfully thereon fails to exercise reasonable care for his
or her own safety or for dangers that are obvious, reasonably
apparent, or as well known to the injured party as to the owner,
operator or person in control of the prem ses, so long as the
plaintiff's negligence is equal to or greater than the defendant's
negligence, or in cases of nultiple tortfeasors, the plaintiff's
negligence is nore than the conbined fault of all tortfeasors.
O herwise stated, we are of the opinion that the duty of the

pl ainti ff has not been changed but plaintiff's failure to neet her



duty nust be conpared to the negligence of the tortfeasor or

tortfeasors.”

W still adhere to the principle stated in Broyles and the
result therein reached but because we feel that the statenments in
Broyl es are not conplete statenents of prevailing |l aw, we take this
opportunity to revisit the open and obvious rule in an attenpt to

clarify the principle and avoi d confusion.

It is clear from the Suprene Court’s opinion in Eaton v.
Mcdain, 891 S.W2d 587 (Tenn. 1994), that the open and obvious
rule has not been abrogated under circunstances where the appli-
cation of the rule relieves the defendant fromany duty toward the
plaintiff. Sinmply stated, if the defendant owes no duty to the

plaintiff, there is no negligence to conpare.

In Eaton, the Suprene Court made the follow ng observation

Al t hough Tennessee | aw provi des t hat prem ses owners
owe invitees the duty to warn of |atent or hidden
dangers, this duty does not arise if the danger is open
and obvi ous. Jackson v. Tennessee Valley Authority, 413
F. Supp. 1050, 1056 (M D. Tenn. 1976).

Eat on, at page 595.

It is clear that in Eaton, the Suprene Court applied the rule

as it existed before Mclntyre and Perez. W believe, however, that




the rule applies only in those i nstances where there is a duty owed
by the defendant to the plaintiff, which if not nmet, would
constitute negligence. W take note that there were exceptions to
t he open and obvious rule | ong before the adoption of conparative
fault by the Suprenme Court. By way of exanple, an exception to the
open and obvious rule is the “nonentary forgetfulness” rule. See

City of Knoxville v. Cox, 103 Tenn. 368, 53 SSW 734 (1899); Muyor

and Aldernen v. Cain, 128 Tenn. 250, 159 S.W 1084 (1913) and

Peters v. Tennessee Cent. Ry., 167 S.W2d 973 (Tenn. 1943). Under

the “nonentary forgetful ness” rule, a plaintiff could avoid the bar
of contributory negligence provided he could establish that the
| apse of nenory resulted from reasonabl e cause. We perceive no
reason why the same reasoni ng cannot be applied under the concept
of conparative fault. It would logically follow that if the
defendant was a substantial factor in causing the nonentary
forgetful ness, he could be chargeable with negligence which would
require a conparison of the plaintiff’s negligence against the

defendant’s negligence in accordance with the rules adopted in

Ml ntyre.

It is our considered opinion that the open and obvious rule

has not been affected by McIntyre or Perez except in those unusual

ci rcunst ances where negligence on the part of the defendant exists
concurrently with the negligence of the plaintiff or, stated

ot herwi se, wunder circunstances where a duty is owed by the



defendant to the plaintiff. In such cases, a conparison of

negl i gence is required.

In this case, we are of the opinion that the “open and
obvi ous” rule should be applied as it existed before MlIntyre and
Perez. There was no showing that the plaintiff suffered from any
monmentary forgetfulness as a result of any action or inaction on
the part of the defendants or their agents. Further, there was no
showi ng that the defendant or its enpl oyees or agents possessed any
superior know edge to that possessed by the plaintiff. Therefore,
there was no duty on the part of the defendants to warn the
plaintiff of the existence of the display counters |ocated behind

him Absent a duty, there can be no negligence.

In our final analysis, we hold that the open and obvious rule
is unaffected by Mlintyre and Perez except under circunstances
where a plaintiff was not barred by the rule under the law as it
exi sted before the decisions in Mintyre and Perez. 1In those rare
i nstances, the negligence of the respective parties or tortfeasors

nmust be conpar ed.

Were, as here, the facts are undi sputed, whether a duty to

warn exists is determned as a matter of | aw See Reece ex re

Reece v. Lowe's of Boone Inc., 754 S.W2d 67 (Tenn. App. 1988) and

cases cited therein.



The circunstances to avoid the open and obvious rul e are not
present in this case. Accordingly, we affirmthe judgnent of the
trial court. Costs of this cause are assessed to the appellants

and this case is renmanded to the trial court for collection

t her eof .

Don T. McMiurray, J.

CONCUR:

Houston M Goddard, Presiding Judge

Charl es D. Susano, Jr., J.
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This appeal cane on to be heard upon the record from the
Crcuit Court of Bradley County, briefs and argunent of counsel.
Upon consi deration thereof, this Court is of the opinion that there
was no reversible error in the trial court.

Accordingly, we affirmthe judgnment of the trial court. Costs
of this cause are assessed to the appellants and this case is

remanded to the trial court for collection thereof.
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